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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HEADFIRST BASEBALL LLC,et al,
Plaintiffs,
V.

ROBERT ELWOOD

— N e N N N N

Defendant. )
)
ROBERT ELWOOD, )
)
Counterclaim Plaintiff, )
)
V. ) Civil Action No. 13-536 (RBW)
)
)
BRENDAN V. SULLIVAN IlI, et al, )
)
Counterclaim Defendants. )
)
)
HEADFIRST PROFESSIONAL SPORTS)
CAMPS LLC, )
)
Counterclaim Plaintiff, )
)
V. )
)
ROBERT ELWOOD, )
)
Counterclaim Defendant. )
)

MEMORANDUM OPINION

This civil case, whichnvolvesa myriadof claims and counterclaims asserted by multiple
parties including two former friends and business associ@e®aring itsesolution following

the first half of a bifurcated jury trial on the issue of liabilitigh respect to each claiand
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counterclaim, with ta damages phase of the trial scheduled to commendeaimt 28, 2017.
Currently pending before the Court @ineee intesrelatedmotionsthat will determinevhich

claims remain for the damages phaté&rial. SeegenerallyHeadfirst Professional Sports Camps
LLC’s Motion for Judgment and Proposed Findings of Fact and Conclusions of Law, ECF No.
244 (“Headfirst Prof'ls Mot.”); Elwoods Motion for Judgment on Partial Findings as to
Headfirst Professnal Sports Camps LLC’s Counterclaim and Memorandum in SygpOR

No. 222 (“Elwood’s Rule 52 Mot.”)Brendan Sullivan 11l and Headfirst Professional Sports
Camps LLC’s Motion for Judgment as a Matter of Law Regarding DamB@#¥sNo. 24" PIs’
Damages Mt.”). Upon careful consideration of the parties’ submisstahs, Court concludes
thatHeadfirst Profession&ports Camps LLEG (“Headfirst Professional’motion for judgment
and Elwood’s Rule 52 motion must be granted in part and denied in part, and that Brendan

Sullivan andHead(first Professional motion regarding damages must be granted.

! In addition to the filings already identified, th®urt considered the following submissions in reimgits

decision: (1) Headfirst Professional Sports Camps LLC’sd&eg Findings of Fact and Conclusions of Law, which
is attached as Exhibit A to Hefrdt Professional’s Motion (“Headfirst Profl's Proposed diimgs”); (2) Elwood’s
Memorandum in Opposition to Headfirst Professional SportspSarhC’s Motion for Judgment and Proposed
Findings of Fact & Conclusions of LaftElwood’s Opp’n to Headfirst Brf'I's Mot.”); (3) the Reply in Support of
Headfirst Professional Sports Camps LLC’s Motion for Judgraad Proposed Findings of Fact & Conclusions of
Law (“Headfirst Prof'I's Reply”); (4) Headfirst Professiongd@ts Camps LLC’s Opposition to Elwood’sotiion

for Judgment on Partial Findings Under Rule 52 (*Headfirst P3@@pp’n to Elwood’s Rule 52 Mot.”); (5)
Elwood’s Opposition to Brendan Sullivan Il and Headfirst Pssienal Sports Camps LLC’s Motion for Judgment
as a Matter of Law Regarding Danesg(“Elwood’s Opp’n td°ls.” Damages Mot.”)(6) the Reply in Support of
Brendan Sullivan Il and Headfirst Professional $p&@amps LLC's Motion for Judgment as a Matter of Law
Regarding Damages (“Pls.” Damages Mot. Reply”); (7) Brendabullivan 11l and Headfirst Professional Sports
Camps LLC'’s Supplemental Brief Regardidgacon Theatres v. Westoy&PIs.” Supp. Mem.”); (8) the
Supplemental Memorandum RegardBgacon Theatres v. Westover-urther Opposition to Sullivan and
Headfirst Professional@®@rts Camps LLC’s Motion for Judgment as a Matter of Law Regaiamjages

(“Elwood’s Supp. Mem.”); (9) Brendan V. Sullivan 11l and Hi#fiast Professional Sports Camps LLC’s Reply
Supplemental Brief RegardirBeacon Theatres v. Westoy&PIs.” Supp. Reply); (10) the Answer to Second
Amended Complaint of Sullivan, Headfirst Baseball, and Headastps, Elwood’'s Amended Counterclaim, and
Jury Demand (“Elwood’s Am. Countercl.”); (11) Headfirst Proi@sal Sports Camps LLC’s Answer, Affirmative
Defenses, and Counterclaim to the Counterclaim Submitted bgrRBlwood (HeadfirstProf'l's Countercl.”);

(12) Elwood’s Motion for Leave to File Second Amended Comphkagatinst Sullivan and Headfirst Professional
Sports Camps LLC and Memorandum in Support (“Elwood’s MoAnend”); (13) the Transcript of the Felary

2, 2017 Motions Hearing, ECF No. 27&€hb. 2, 201 Hearing Tr.”); (14)the Transcript of the December 9, 2016
Status Conference (“Dec. 9, 2016 Hearing Tr."”); ¢h®)various trial transcripts generated in thiscagich will

be cited herein in #hfollowing format: “[date] [AM/PM] Trial Tr; and (16 the jury’s Verdict Form.
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I BACKGROUND

The Court’s detailed findings of fact are &ath hereinjnfra Part 11l.A.1; however, for
purposes of resolving the several pending motions, an overview of the history of this dispute
prior to this Court’s involvement, and a summary of the jury’s verdict in th#itygphase of the
trial, are useful

A. Proceedings in Superior Court

On May 3, 2013Headfirst Professiondiled a lawsuitagainstRobert Elwood
(“Elwood”) in the Superior Cau of the District of Columbig“Superior Court”), which included

amotion for a preliminary injunctionSeeDocket Sheetdeadfirst Professional Sports Camps

LLC v. Robert Elwood, Case No. 2013 CA 003108@n July 10, 2013Headfirst Professional

voluntarily dismissed that lawsuit, and simultaneously fd@&wlawsuitin the Superior Court,

but did not seek injunctive relief in the new caSeeDocket Sheetdeadfirst Professional

Sports Camps LLC v. RobdElwood Case No. CA 004682;Beb. 2, 201'Hearing Tr. a5:2—

42

Meanwhile,Brendan Sullivanll (“Sullivan”), Headfirst Camps LLG‘Headfirst
Camps”),and Headfirst Baseball LLCHeadfirst Baseball”)initiated this lawsuit against
Elwood on April 21, 2013. Complaint, ECF No. 1 (Apr. 21, 2013). Elwood then filed a
counterclaim againsullivan andHeadfirst Professionathus bringng Headfirst Professional
into thislawsuit as a partySee generallfElwood’s Am. Countercl. The Superior Court case

initiated by Sullivan anéleadfirst Professionavasstayed and has remained in that status

2The Court takes judicial notice, as it can, of the Sup&wnt proceedingsSee, e.g.Dupree v. Jeffersqré66
F.2d 606, 608 n.{D.C. Cir.1981)(noting that theourt has the “authority to judicially notice reddtproceedings in
other courts”)




pending the resolution of thgarties dispute in this CourtSeeDocket Sheetdeadfirst

Professional Sports Camps LLC v. Robert Elwood, Case No. CA 004682 B.

B. The Jury’s Liability Phase Verdict

Of utmost relevancw theresolution ofthe pending motions are the following jury
findings: First, theyry found in favor of Elwood on his claim that a Headfirst partnership
existed between him and Sullivan and tretheowrs a 50% share in & partnership. Verdict
Form Questions 3 & andthejury’s verdic). The jury also found that by excluding Elwood
from managingeadfirst Professionah December 2012, Sullivan akteadfirst Professional
breached their obligmnsowedto Elwood under theleadfirst Professionalperating
agreementld. (Questions 10 & 11 and the jury’s verdict)owtever, the jundeterminedhat
Elwood’sconversion of Headfirst Basebalbsmd Headfirst Camps’ funds, which occurred prior
to Elwood’s termination, constituted a breach oflfeadfirst Professionalperating
agreement’s implied covenant of good faith and fair dealing. Id. (Question 12 and the jury’s
verdict). Finally, the jury also concluded that Sullivan ble@dfirst Professionafiolated the
District of Columbia Limited Liability Company Adiy excluding Elwoodrom the

management dfleadfirst Professionalld. (Questions 13 & 14 aritle jury’sverdic).

.  STANDARDSOF REVIEW

A. Rule 50 Motions

Pursuant to Federal Rule of Civil Procedure 50(a), the Court may grant a motion for
judgment as a matter of law if “a reasonable jury would not have a legally sufficidebgary
basis to find for the party on that issue.” Fed. R. Civ. P. 50(a)(A].curt may not assess the
credibility of witnesses or weigh the evidence” when considering such a motgmas v.

Nat’l Acad. of Scis.23 F.3d 535, 537 (D.C. Cir. 1994), and the Court must consider the




evidence in the light most favorable to the non-moving paeMcGill v. Munoz, 203 F.3d

843, 845 (D.C. Cir. 2000) (“Judgment as a matter of law is appropriate ottig €#vidence and

all reasonable inferences that can be drawn therefrom are -sidedehat reasonable men and
women could not’ have reached a verdict in [the non-moving party’s] favor.” (quoting Duncan v.

Wash. Metro Area Transit Auti201 F.3d 482, 485 (D.C. Cir. 2000))).

That is not to say, however, that a mere scintilla of evidence will defeat a Rule 50
motion. “The question is not whether there is literally no evidence supporting the
party against whom the motion is directed but whether there is evidence upbn whic
the jury might reasonablynd a verdict for that party.”

Robinson v. WashMetro. Area Transit Auth941 F. Supp. 2d 61, 67 (D.D.C. 2013) (quoting

9B Wright & Miller, Federal Practice and Proced& @524 (3d ed. 2008)aff'd, 774 F.3d 33

(D.C. Cir. 2014).
B. Rule 52 Motions

Federal Rule of Civil Procedure p2ovides that

[iln an action tried on the factsithout a jury or with an advisory jury, the court
must find the facts specially and state its conclusions of law separately. The
findings and conclusions may be stated on the record after the close of the evidence
or may appear in an opinion or a memorandum of decision filed by the court.

Fed. R. Civ. P. 52(a). Further,

[i]f a party has been fully heard on an issue during a nonjury trial and the court
finds against the party on that issue, the court may enter judgment against the party
on a claim or defense that, under the controlling law, can be maintained ordlefeate
only with a favorable finding on that issue.

Fed. R. Civ. P. 52(c). A judgment on partial findings must be supported by findings of fact and
conclusions of law aequired by Rule 52(&) Id. “In its determination of a motion made in
accordance with Rule 52(c), ‘a district court may not draw any special infererfegsrimf the
non-movant’; rather,the court must weigh the evidence, resolve any conflicts in it, and decide

where the preponderance liesBurke v. Record Press, Inc., 951 F. Supp. 2d 26, 31 (D.D.C.



https://www.law.cornell.edu/rules/frcp/rule_52%23rule_52_a

2013) (quoting United States ex rel. Ervin & Assocs. v. Hamilton Sec. Grp., 298 F. Supp. 2d 91,

92-93 (D.D.C. 2004)).
. ANALYSIS
A. Headfirst Professionals Rule 52(a) and Elwood’s Rule 52(c) Motions
1. Findings of Fact

The evidence adduced at trial established the following: Elwood and Sullivan are each
members and 50% ownerskdéadfirst Professnal which was formed on July 16, 201BX-
0112.001, .017. Sullivan and his brother Edward (“Ted”) Sullivan aredleeceowners and
members ofwo otherlimited liability companiesHeadfirst Basebalwhich was formed in
1997, and Headfirst Camps, which commenced operations in 2012. Nov. &MO0al Tr. at
11:3-5, 2710-29:25, 61:14-64:2 (Sullivan’s testimony describing the two companies).

For several years prior to December 2012, Elwood made purchigisesd withdrawals
of Headfirst Baseball's and Headfirst Camps’ fuf@spersonal purpose¢lat were not
authorized by Sullivan or his brother, Ted Sullivan. See, e.g., Nov. 10, 2016 AM Trial Tr. at
31:11-24 (Sullivan summarizing $43,000 in unauthorized rental payments); id. at 55:15-57:9
(Sullivan describing $33,850 in unauthorized payments made to Elwood’s pdrandgiman);

id. at 74:21-75:15 (Sullivan describing over $98,000 in unauthorized payments related to
Elwood’s Naylor Court property). Sullivan testified that Elwood concealed his unenetthor
purchases and loans by making false entries into Headfirst Baseball's and ¢l €&adfips’

books and records.e8, e.g.Nov. 10, 2016 AM Trial Tr. at 138:1641:15 (Sullivan describing
Elwood’s puchase of personal entertainment tickets from Stubaihabhis instructions to the
company’s bookkeeper to record, or “cddbe purchase as a business expense for pronabtion

materials). Elwood maintained at trial thae believed he was authorizpdrswant to an



agreemenhe hadwith Sullivanto use HeadfirsBaseball's and Headfirst Camgdsnds for
personal expenseseeNov. 16, 2016 PM Trial Tr. at 23:1-21, but the jugjected his testimony
and found Elwood liable for the unlawful conversion of those fuselsy/erdict Form
(Questions & 2 andthe jury’s verdic}.

During 2012, Elwood also made several loemBimselftotaling $600,000 from
Headfirst Camps, although Sullivan had authorized only a single $200,000HeaNov. 8,
2016 PM Trial Tr. at 89:9-91:3 (Sullivan reciting a March 2012 email in which Elwood asked
for a $200,000 short-term loan and testifying that he, Sullivan, did not authorize any other loans
to Elwood in 2012); Nov. 9, 2016 AM Trial Tr. at 10¥-Sullivan’s testimony that he was not
aware that Elwood had borrowed $600,000). Elwoodeghently repaid the $600,000pv. 9,
2016 AMTrial Tr. at 42:13-14;, however, while Elwood still had the $600,000 loan outstanding
during the fall of 2012, he persuaded Sullivan and Ted Sullivan to obtain a $300,08f0 line
credi from Bank of America to enabléeadfirst Camps anideadfirst Professionab pay bills
and make payroll.eeNov. 28, 2016AM Trial Tr. at 51:1384:12(Elwood’s testimony
regardinga series of events culminating in a $300,000 line of credit being provided to pay
outstanding invoices and payroll).

Sullivan first learned abatElwood’s unauthorized expenditures in November 2@aft2r
a conversation with the companyeokkeeper altéed him to Elwood’s unauthorized loans.
Nov. 9, 2016 AM Trial Tr. at 26:6—24. Sullivan confronted Elwood about the unauthorized
loans on December 1, 2012. Id. at 33:21-34:21 (Sullivan recounting a telephone conversation
with Elwood regarding the $600,000 loan). A further investigation uncovered Elwood’s credit
cad purchases. 1d. at 50:14-52:16 (Sullivan’s testimony abteiterhe sent to Elwood

regarding Sullivan’s investigation of Elwood’s credit card purchasigr receiving an



unsatisfactor response from Elwood about his expendituisat 54:8-55:14 (Sullivan stating
that Elwood never explained the credit card charges about which Sullivan confriomied h
December 2012Kullivan terminated Elwood'’s relationship with Blikadfirst compaes
includingHeadfirst Professionabn December 28, 2012, effective December 31, 2013t id.
57:15-59:1 Sullivan testified that h®ok this action because believedthatElwood'’s thefts
constituted a violation of the “morals clause” contained in the agreement héteaéfirst
Professionaénd the Red Saxajor league basebaltganization, which would hayeermitted
the Red Sox organizatido terminate its contract witHeadfirst ProfessionalNov. 15, 2016
AM Trial Tr. at144:5-145:2 (Sullivan’s testimony regarding his understanding of the “morals
clause” in Headfirst Professiorstontract with the Red Saxganization). Sullivan admitted
however that theHeadfirst Professionaperating agreement did not authorize hirterminate
Elwood’s membership in the companSeeid. at 16:19-23 (Sullivan’s testimony that he could
not identify a provision in the operating agreement allowing him to terminate Elwood as a
member oHeadfirst Professiomp

Thereafterin April 2013, Elwood causedeadfirst Professional’s camper registration
website to be shut down feeveral daysNov. 14, 2016 PM Trial Tr. at 86:10-87;88.9-10
(Sullivan’stestimony describing the circumstances culminating irirthezing of the registration
websit§. However, it was not typical for any Headfirst employee to access registered campers’
information until theday before or the same daymmer camps began in the month of June.
Nov. 22, 2016 PM Trial Tr. at 24:12-26Blwood’s testimony regarding Headfirst camp
procedures) Also in April 2013, Elwood exchanged communications with Bank of Améhiaa
resulted in that institution freezindeadfirst Professional bank accountwhich at the time

contained $600,000Nov. 14, 2016 PM Trial Tr. at 77:49:3(Sullivan’s testimony describing



the freezing oHeadfirst Professional’s Bank of America accousge alsdNov. 22, 2016 PM
Trial Tr. at 27:1319. The funds in that accoumerethereforeinaccessibldor approximately
two monthshetween April and June 20180v. 14, 2016 PM Trial Tr. at 80:13-15, and the
account was unfrozen only after Sullivan agreed to hold Bank of America harmless from any
claims Elwood might pursue against it, id. at 80:5-&ihally, in August 2013 Elwood deprived
Headfirst Professionalf its access to its Google AdWords accountadvertisingool Headfirst
Professionalised taecruitpotential campersld. at 55:7-58:11, 62:20-71:3 (Sullivan
describing the function of the Google AdWords account, the changes made to the account in
August 2013 that shut off Sullivan’s access to the account, and Sullivan’s effoetgatn
access) Elwoodtestified thain taking these actionke“was simply trying to accomplish and
exercise [hisfight as a manager and memberkdéadfirst Professionpl Nov. 22, 2016 PM
Trial Tr. at 28:9-10.
2. Conclusions of Law
a. Headfirst Professionals Request forinjunctive Relief

Elwood argues thafeadfirst Professionallsreach of fiduciary duty and breach of
contractclaimsfail to provide a basis for the relief requedtedause there is no evidence that
Headfirst Professiondlas made the requisite showing of harm or infesulting from either
claim, or that it has suffered or will suffer anyeparable injury that would justify the entry of
injunctive relief SeeElwood’s Opp’n taHeadfirstProfI's Mot. at 4-153 Headfirst

Professionas fiduciary breach antreach oftontract claims require a showing of injury or

damages. Sdrandolph v. ING Life Ins. & Annuity Co., 973 A.2d 702, 709 (D.C. 2009)

3 Headfirst Professional has stated that it does not intendrd¢alirtte any additional evidence as to damages because
its claims seek only injunctive relieBeeHeadfrst Profl's Mot. at 1 (“Headfirst Professional submitteddence in
support of all of its claims in the liability phasétrial. Because Headfirst Professional is nasping damages, the
claims do not require any additional showing of proof.”).

9



(“[B]reach of fiduciary duty is not actionable unless injury accrues to thdibiang or the

fiduciary profits thereby.” (alteration in original) (quotiBgckman v. Farmer, 579 A.2d 618,

651 (D.C. 1990)) Tsinstolas Realty Co. v. Mendez, 984 A.2d 181, 187 (D.C. 2009) (“To prevail

on a claim of breach of contract, a party must establish (1) a valid contract bdte@anties;
(2) an obligation or duty arising out of the contract; (3) a breach of that duty; astehidyjes

caused bythe] breach’ (emphasis added))And it is axiomatic that a party saeg the

extraordinary remedy of injutive relief must establish a substantial likelihood of success on the

merits and théhreat of irreparable na. SeeSherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir.

2011) (*A plaintiff seeking greliminaryinjunction must establish [1hat [if] is likely to
succeed on the merif&] that [it] is likely to suffer irreparable harm in thesaince of
preliminary relief, [3]that the balance of equities tips|its] favor, and [4] that an injunction is
in the public interest.(first, third, fifth, and seventh alterations in origin@uoting_ Winter v.

Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008%obell v. Norton, 391 F.3d 251, 258 (D.C.

Cir. 2004) (because they are “extraordinary remed][ies],” injunctions “should bed@my
when the party seeking the relief, by a clear showing, carries the burden of persuasngn” (ci

Mazurek v. Armstrag, 520 U.S. 968, 972 (1997))).

Headfirst Professional’s claims rely primarily on the acts of “sabotage” perpdisated
Elwood after Sullivan terminated his employment in December 2012, namely, shutting down the
company’s Active.com registration system and Google AdWords account, and causing Bank of
America to freeze the company’s bank acco@#eHeadfirst Profi's Proposed Findingat 2-3
(setting forth Elwood’s conduct with regard to Active.com, Bank of America, and Google

AdWords);see alsad. at 2 8 (“Based on that conduct by Elwood, on May 3, 2012, Headfirst
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Professional filed a lawsuit in D.C. Superior Court . . ..” (emphasis added)). Each act of

“sabotage” is discussed below.

i. The Active.com camper registration systdfiwood argues persuasively that

Headfirst Professiondlas failed to offer any evidence of any harm resulting from shutting down
the Active.com registration system in April 2018eeElwood’s Opp’n taHeadfirstProf'I's

Mot. at 78 (arguing that “there was no evidence adduced at tria]Hleaidfirst] Professional

.. .lost a single camper as a result of the brief interruption to its online registratiahipo

2013, or that Elwood’s conduct even interfered with a single attempted registraibaitiag
evidence that “registration data was typically printed the weeKHleaidfirst]Professional . .

was holding the camp (i.e., sometime in the summer) and therefore would not have been used
during the period of April 2013 in any event”). The Cobdrefore rejects Headfirst

Professionas fiduciary breach antreach of contract claims to the extdrdtthey rely on this

conductas the basis faybtainingthe requested relief

ii. The Bank of America accounAlthough Sullivan testified that freezirdeadfirst
Professionas bank account resulted in the company having “zero transactions for a period of
two months,"HeadfirstProf'I's Mot., Ex. A (Headfirst Prof's Proposed Findings) at 3 22, the
Court is persuaded by Elwood’s contention tHaadfirstProfessionafailed toput forth any
evidence that freezinigs bank account caused any hasegElwood’s Opp’n toHeadfirst
Prof'l's Mot. at 9 (‘{Headfirst]Professional . . did not adduce any evidence that it was deprived
of operating capital or that any bill went unpaid or purchase unmade.”) And althoughrsulli
testified that he was forced to sign a “hold harmless” agreement in order to unifiecbaak
accountHeadfirst Prof'lI's Mot, Ex. A Headfirst Prof's Proposed Findings) at 3—4, there is no

evidence that entering into this agreement resuttéteadfirst Professionalr Sullivan

11



sustaining any harnseeElwood’s Opp’n taHeadfirstProf'I's Mot. at 10 (contending
accurately, “that there is no evidence that anything ever happened to Sullisaséet[the
hold harmless agreement]"Y.he Court therefore also rejetigadfirst Professional fiduciary
breach andreach of contract clainas grounds for awardinbe requested relidfased on the
freezing ofHeadfirst Professional bank account

iii. The Google AdWords accourullivan testified thaHeadfirst Professional’s

marketing efforts wex hampered in August 2013 by Elwood shutting déleadfirst
Professionas Google AdWords account, which required him to expend resources to open a new
account, and resultédeadfirst Professional losing the benefits derived fromdahgevity of the
terminatedaccount. SeeHeadfirstProf’l's Mot., Ex. A (HeadfirstProf'I's Proposed Findings)
at3 1 20. However, no evidena@s presented of thalue derived from the longevity of the
terminated account avhether there was an expense incurreojn a new account. Further,
Sullivan’s testimony regarding the impact of losing the Google AdWords acoplyntaisel the
specter of a potential loss of customers,Heddfirst Professionadduced no evidence that
fewer parentgnrolledtheir childrenfor participation inHeadfirst Professionalcamps as a
result of losing the por AdWords accountThe Court thereforeredits Elwood’s argument that
Headfirst Professiondlas failed to put forth any evidence of harm arising frontaé® of its
Google AdWords account, atite Court rejectsleadfirst Professional fiduciary breach and
breach ofcontract claims as the basis for awarding thefretiguested

b. Whether Sullivan and Headfirst ProfessionalHave a Sufficient
Basis to Obtain a Judicial Order ofExpulsion

The Court must determine whether the evidence adduced atdrians Elwood’s
judicial expulsionfrom Headfirst Professiongdursuant to the District of Columbliamited

Liability CompanyAct’s (“LLC Act’s”) expulsion provision.SeeD.C. Code § 29-806.02(5).
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To obtain relief under this provision of the District of Columbia Cadle plaintiffs must show
that Elwood: (1) [e]ngaged . . . in wrongful conduct thes adversely and materially affected”
Headfirst Professionald. § 29-806.02(5)(A); (2) [W]illfully or persistently committed . .a
material brach of the operating agreement,” id. § 29-806.02(5)(B); or (3) “[e]Jngaged . . . in
conduct relating to the company’s activities which makes it not reasonablic@béeto carry
on the activiies with the person as a mempbéd. § 29-806.02(KC).*

First, onsistent with the “actual harm” analysis abdhe, CourtrejectsHeadfirst
Professionas expulsion clainto the extent that it reliesn the first prong of the expulsion
provision, which requires a showing that Elwood “[e]ngaged . . . in wrongful conduct that has

adversely and materially affectadeadfirst Professiond activities and affairs. D.C. Code

8 29-806.02(5)(A)emphasis added)However, the Court may base its judicial expulsion order
on the second prong, which requires a showing that Elwood “willfully or persistently
committed. . .a material breach of the operating agreemelat.’8 29-806.02(5)(B).

Whether Elwood’s conduct constitutes a “material breachiezfdfirst Professional’s

operating agreement is a fantensive inquiry.See3511 13th StTenants’ Ass’n v. 3511 13th

St., N.W. Residences, LLC, 922 A.2d 439, 445 (D.C. 2007) (“Whether a particular breach of a

contract is ‘material’ is a classic issue of fact.”A breach is material only if it relates to a

matter of vital importance or if it goes to the essence [of the contract] and fraistrhstantially

4 Elwood'’s counsel asserted thdeadfirstProfessional’®xpulsioncounterclaim, byts language, did not include a
claim for expulsion under D.C. Code28-806.02(5)(C), and that the counterclainfingited to subsections (A) and
(B) of that provision.SeeFeb. 2, 201 Hearing Tr. at 20:#21:11. In oppositioreadfirstProfessionatlirectedthe
Court to paragraphs 32 through 41 of its countarglaihich set forth factual allegations about Elwsambnversion
of Headfirst Campsand Headfirst Baseb&|Ifunds which are incorporated intdeadfirstProfessional’s LLC Act
claim by paragraph 69 of the counterclaiBeeFeb. 2, 201 Hearing Tr. at 34:1:986:9; see alsdeadfirstProf'l's
Countercl. 118241, 69. While the Court understanithis argument to ra@ thatElwood’s conversiorwould

justify his expulsion under subparagraph @eHeadfirstProf'I's Countercl. 1169-72 (containing language that
mirrors subparagraphs (A) and (B) only), the Court agreeskiitbod that a remedy under that subparagispiot
sufficiently pleaded in Count V ddeadfirstProfessional’s counterclaim, and the Court will therefaseedard
subparagraph (C) instainalysis.
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the purpose for which the contract was agreed to by the injured p#irgisch v. Vilsack 931

F. Supp. 2d 238, 253 (D.D.C. 2013) (quoting AmericklMs, 714 F. Supp. 2d 99, 100 (D.D.C.

2010)). The evidence adduced at trial showedEhabod converted Headfirst Baseball's and
Headfirst Camps’ funds, and the jury concluded that this conduct constitotedch of the
implied covenant of good faith and fair dealing containddaadfirst Professional operating
agreement Given the circumstances of this case, in which the operation sévleeal Headfirst
entities wasloselymanaged by both Elwood a&allivan, theCourt finds that Elwood’s
conversion oHeadfirst Baseball and Headfirst Camps’ funds—companies Elwowhagd in
conjunction with Sullivar—and his acts of “sabotage” in 2013 with respe¢idadfirst
Professional-a company Elwoodo-ownedwith Sullivan—relateto a matter of vital
importance to thagreement between thene.,Sullivan’s ability to rely on Elwood to act in
good faithas a business associafehe Court therefore findbatElwood’s conduct warrants his
expulsion as a membef Headfirst Professionglursuant td.C. Code § 29-806.02(@).
Elwood contendghat, if the Court agrees thais judicial expulsions proper, the Court
lacks discretion to expel him retroactively, Elwood’s Opp’iHeadfirstProfI's Mot. at 19-22,
and thaHeadfirst Professional’s regsieto retroactively expel himg an improper effort to
prevent evidence of damages on Elwood’s claimsagdullivan andHeadfirst Professional

from reaching the junyid. at 16-18 Althoughthe Court is naware of any District of Columbia

5 At oral argument, Elwood raised, for the first time, $specter of aBeacon Theatfs] problem” should the Court
retroactively expel him frorhleadfirstProfessionalseeFeb. 2, 201 Hearing Tr. at 85:25, but having reviewed
the applicable case law and the parties’ supplemental briefea@pplicability of the Beacon Theasrule to this
case the Court agrees with the plaintiffs that no such “problenstexiTheBeacon Theatredecision stands for the
proposition that “[i]f there are factual issues common to bahllend equitable claims joined in the same suit, any
party has a rigt to a jury trial determination of those issuefbzthe court rules on the equitable clainRawson

v. Contractors Transp. Corpl67 F.2d 727, 733 (D.C. Cir. 1972) (citiBgacon Theatres, Inc. v. Westoveb9

U.S. 500 (1959), and Dairy Queen, IucWood, 369 U.S. 469 (1962)). No such commonality of factsaks
exists here because the Court’s determination of Elwood’s @léixpulsion as a member ldéadfirstProfessional
turnson facts relating to his conversiand postermination conductyhereas the jury’s determination of damages
relating to Sullivan an#ieadfirstProfessional’s exclusion of Elwood from managemenieddfirstProfessional
would turn on the findinghat hasalreadybeenmade.e., that Sullivan did not have the authgritnder the
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caselaw on the issue of retroactive expulsion, the opinion of the Court of Appeals of Utah in

Holladay v. Storey307 P.3d 584 (Utah Ct. App. 2013), is instructive. In that case, two enemb

of an LLC sought to expel ¢third membeof the company due to his misconduct in connection
with his management of the company. Id. at 588. The trial court expelled the third member and
backdated his expulsion “to December 31, 2005, based on the parties’ conduct,” concluding that
“this date was appropriate due to [the member’s] mismanagement, miscahshichesty,
breach of fiduciey duty, and lack of success as a manager #sbftlate.”|d. at 589. The court
also stated that “it was not until 2005” that the other two members “startestitmusly’ follow
the [operating agreement] and statutdsl.” The Utah Court of Appealsffirmed the trial court’s
retroactive expulsion, stating that the trial court
could have backdated [the member’s] expulsion as early as 2003 based on his
misconduct. Yet, the trial court also found that [the other two members] did not
conduct themselves according to the [operating agreement] or the [Utah LLC] Act,

or seek to remove [the member] as a member before 2005, when they first requested
a preliminary injunction.

Id. at 593._Holladayllustrates thatalthough a court hadiscretion to rebactively expel a
member of a limited liability companyt should do so only after taking into consideration the
circumstances present in each case, insteathpfoying a formulaic or rigid application of the
statute The Court agrees with the Utah Court of Apls’ approach antherefore rejects
Elwood’s argument that it lacks discretion to backdate Elwood’s expulsion.

Here, Headfirst Professions¢eks an order expelling Elwood as of December 28, 2012,
the date on which Sullivan terminated Elwootlianagement of Headfirst Professional
HeadfirstProf'I's Mot. at 2. ButHeadfirst Professionalaitedfor over four months befe filing

its lawsuit in theSuperior Court.SeeHeadfirst Professional Proposed Findingat 3 (stating

HeadfirstProfessional operating agreement or the LLC Aatriilaterally terminate Elwood’s membership
December 201%eeVerdict Form, Questions 10 & 11.
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thatHeadfirst Professionalid not file its suit until May 3, 2013). This delay suggésisthe
filing of Headfirst Professional lawsuit was prompted not by Elwoodenversion of funds
from Headfirst Baseball and Headfirst Camphich led to theerminationof his management
of the company in December 2012, but by his pestination acts of “sabotagewo of which
occurredshatly beforeHeadfirst Professiondiled its lawsuit inthe Superior Court.Seesupra
at 8-9 (setting forth the Court’s findings of fact regarding Elwood’s conduct in April and August
2013). Just as the court idolladay based its determination of the appropriate expulsion date on
the parties’ conduct, and in light of the circumstances present in thisl@&®urt concludes
thatMay 3, 2013, the datdeadfirst Professiondiled its complaint in Superior Court, is the
appropriateetroactive date foElwood’sjudicial expulsion.

Accordingly, the Court will(1) enter judgment in favor of Elwood éteadfirst
Professionas breach of fiduciary duty and breachawintract claims; and (2) engerdgment in
favor of Headfirst Professionaln its claim for judicial expsion pursuant to D.C. Code
§ 29-806.02(5B), retroactive tavlay 3, 2013

B. Sullivan and Headfirst Professiaal’s Rule 50 Motion

1. Elwood’s Partnership and Accounting Counterdaims

In their Rule 50 motionSullivan andHeadfirst Professionargue that Elwood’s

partnership claim should fail for three reasons: (1) the claims are equitablersaraduthus

barredby Elwood’s unclean hands; (2) the partnership owns no assets; and (3) the partnership

6 Because Elwood’s arguments in his Rule 52 motion essentialk/ttra@rguments made in his opposition to
HeadfirstProfessional’s Rule 52 motion, discussed absee,generallflwood’s Rule52 Mot.;see alsd-eb. 2,
2017Hearing Tr. at 46:224 (defene counsel agreeing with the Court that Elwood’s argpts in opposition to
HeadfirstProfessional’'s motion also address Elwood’s Rule 52 motioa)Court will issue an order: (1) granting
Elwood’s Rule 52 motion with respectiteadfirstProfessional’s keach of fiduciary duty anreach oftontract
claims; and (2) denying Elwood’s Rule 52 motion with respektgadfirstProfessional’s judicial expulsion claim.

16



was“wound up”as soon as Sullivan terminatébivood’s association with the Headfirst LLCs in
December 2012, which effected Sullivan’s dissociation from the partneBlap Damages
Mot. at 2-7. Because the Court previously considered and ultimately rejected thefglaintif
unclean hands argument in a prior Rule 50 heas@gec. 9, 2016 Hearingr. at36-59
(argument and ruling on the plaintiffs’ motion for judgment on Elwood’s partnership ckaiah)
in light of the fact that the Court submitted the partnership claim to thespgyerdict Form
(Question 3)the Court will not revisitit this stagargumentshat werepreviousy rejected The
Courtwill therefore focusts analysison the latter two arguments.
a. Sullivan’s “Dissociation” from the Headfirst Partnership

The plaintiffs contend thain December 28, 2013ullivan dissociated himself from the
partnershipatwill thejury concluded he and Elwood had created, when he sent Elwood a letter
terminating Elwood’s relationship with all of the Headfirst LLE{s.” Damages Motat 6, and
as a result, the partnership was immediatedgolved and wound up, and because the
partrership has no assets @sserted byhe plaintiffs), no accounting is necessary because there
are no profits to distribute, id. at 7 (citing D.C. Code 8§ 29-608.01ALp&rtnership is dissolved,
and its activities and afifa shall be wound up, only upon the occurrence of the following
events . .. (1) In a padrship at will, the partnershiphaving nate from a partner. . of that
partners express will to withdraw as a partner, or on a later date specified by the.paseer
alsoD.C. Code § 29-601.02(11)'Partnership at willmeans a partnership in which the partners
have not agreed to remain partners until the expiration of a definite term aenmp&ton of a
particular undertaking).

In opposition Elwood asserts that the plaintifiould not be allowed to rely on

Sullivan’s dissociation from the Headfirst partnership as a bar to Elwoodrepsrip and
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accounting claims because this theags never raised in the plaintifishswer or defenses to
Elwood’s counterclaim SeeElwood’s Opp’n tdPls.” Damages Motat 18 (“Sullivan could
have, but never pled in the alternative that, were a partnership to exist, hewittosinethat
partnership.”) The Courtagrees thahe “dissociation’theory, raised for the first time ithe
plaintiffs’ Rule 50 motion, is untimely because it should have been pleadeel plaintiffs’
responsive pleadings, and at this late juncture, would constitute an impragetraent to the
plaintiffs’ pleadings. SeeFed. R. Civ. P. 12(b) (“Every defense to a claim for relief in any
pleading must be asserted in the responsive pleading if one is required.”).
b. The Headfirst Partnership’s Assets

To support their argument that Elwood’s partnership and accounting claims should not
proceed to the damages phabke, filaintiffs largely revisit thepreviouslyrejected arguments
that theHeadfirstpartnership anthe severaHeadfirstLLCs could not coexistSeePIs.’
Damages Motat 3-6 (arguing that the Headfirst partnamshas no assets because all of the
business assets belong to the various Headfirst LLCs). In opposition, Elwood argthes that
Headfirst partnership was a “service business” whose “value comes from its povsercto at
returning customers year after yean ntangible asset called goodwilElwood’s Opp’n toPIs.’
Damages Motat § see alsad. (“This is the asset that was valuable to STEEL when it made a
multi-million dollar offer to Elwood and Sullivan to purchase all of the Headfirsnkbasiand
not a particular LLC.”)and that he should be permitted to present the value of this asset to th
jury, seeid.

In response, the plaintiffs assert that any evidence based on the alleged value of the
Headfirstpartnership’s goodwillks precluded by the Court’s denial of Elwood’s motion to amend

his counterclaims to include allegations regarding Sullivan’s allegegpnigariation ofthat
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asset Feb. 2, 201'Hearing Tr. a76:15-20 see alsdlwood’s Mot. to Amend, Ex. B, 11 160,
162, 174-77 (proposed amended allegations asserting that Sullivan misappropriated the

Headfirst partnership’s goodwilljeadfirst Baseball LLC v. Elwood, F.Supp.3d __ , |

2016 WL 4574622, at *5-6 (D.D.C. Sept. 1, 2016) (Walton, J.) (denying as untimely Elwood’s
motion to amend his counterclaim to aoider alig the samallegations regarding Sullivan’s
alleged misappropriation of goodwill). The Coagree that any evidence relating ullivan’s
alleged misappropriation of goodwill cannot be presented iddaheges phasx the trial

because allowing that evidenttebe presented to the jumould in effect vitiate the Court’s
previous ruling on Elwood’s motion to amenBlecause evidence of Headfirst partnership’s
goodwill is the onlyevidence Elwood seeks to present in the damages phase regarding his
partnership and accounting clairsseg generall¥lwood’s Opp’n toPls.” Damages Mofat 7-8,

the Court will grant the plaintiffs’ ntan for judgment with respect to damages on thesmsla

2. Elwood’s Counterclaim under the District of Columbia Limited
Liability Company Act

Having concluded that judicial expulsion of Elwood as a membleatifirst
Professionais appropriatebutretroactiveonly to May 3, 2013,eesupra at 15the Court
concludes that Elwood is potentiaéintitied todamages fothe period between December 28,
2012, and May 3, 2013s a result othe jury’s finding that Sullivan andeadfirst Professional
violatedthe LLC Act by terminating Elwoo® managemernf the company SeeVerdict Form

(Questions 13 & 14 and the jury’s verdic@lhe plaintiffs contendhoweverthat “the same

“In any case, as the Court has indicated during hearings erakeecasions, it appeatmt the evidence
establishes only that the Headfirst partnership functionedremagement company dedicated to managing and
growing the business of the various Headfirst LLCs. As shehCburtfails to appreciatbow such a management
company would &ve any assets or value beyond those generated by the underlgiagdridherefore even under
Elwood’s assertion that “goodwill” comprises the Headfirst pastrip’s assets, the Court cannot conceive of a
circumstance in which the value of that goodwill should not be creditde: tunderlyindHeadfirstLLCs that
actuallycomprised theampsthat the Headfirst partnership merely managed
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[contractual] defenses that apply to Elwood’s breach of the Headfirst Roofdssperating
agreement claim should apply to ktatutory claim,” ad therefore, that ElwoodlsLC Act

claim is defeated by the jury’s finding that Elwdmeachedhe implied covenant of good faith
and fair dealing by convertindeadfirst Baseball and Headfirst Canfpsds. SeePIs.’

Damages Motat 8. In a similar vein, thelaintiffs alsoargue that they are entitled to judgment
with regect to damages on Elwood’6C Act claim because Elwood’s rights as a member of
Headfirst Professionare governed by thdeadfirst Professionalperating aggementand not
by the default provisions of thed. C Act. Seeid.

The plaintiffs arguments conflate Elwood’s breach of contract claim with his LLC Act
claim. Elwoods LLC Act claim soughto establish that Sullivan attkadfirst Professional
unilaterally excluded Elwood from the managemehHeadfirst Professionabithout first
obtaining a judicial order, in violation of the LLC AskgeElwood’sAm. Countercl. L04, a
claim the jury creditedseeVerdict Form Questions 13 and 14 and the jury’s vergiathich
consequentlgntitles himto be“compensated. . for the value of his ownership share in
[Headfirst] Professional. ., subject to debts, obligations, or liabilities owed to the other
members in"Headfirst ProfessionaElwood’sAm. Countercl. § 107. In support of his position,
Elwood references provisions of the LLC Act pertaining to what occurs after a jerson
dissociated froninis membership in a limited liability compangeeid. § 108 (citing D.C. Code
8 29-806.02(5) (setting forth the grounds for judicial expulsion of an LLC men&28806.03
(detailing the effect of a member’s dissociation from an LLC, includiag“démy transferable
interest owned by a person immediately before dissociation in the person’sycapacmember
is owned by the person solely as a transferee”); and § 29-805.01 (providing that a “toéansfera

interest is personal property.”) Thus, although Elwood’s breachaufntract and LLC Act claims

20



share a factual nexusSullivan’s termination of Elwood from his association witbadfirst
Professional-the Court finds these claims to be distiant will therefore reject thalaintiffs’
assertions that their contractual defenses apply equally to Elwood’s LLC Awtasid that this
claim is precluded by the existencetloé Headfirst Professional operatirggeement

The inquiry does not end there, however. Elwood seeks to prove, as damages
entitled to recovebased on hitLC Act claim, thatafterhe was terminated&ullivan diverted
“in excess of $2,795,000 afipadfirst Professional’s] profits to Headfirst Baseball LLC and
Headfirst Camps LLC,” Elwood’s Opp’n ls.” Damages Mottt 24. At oral argument, the
plaintiffs opinedthat evidence of the alleged diversiorHgfadfirst Professional profits cannot
be presented to the jury because the Court denied Elwood’s June 2016 motion to amend his
counterclaim, which had as ivasis the same allegddrersion. SeeFeb. 2, 201 Hearing Tr. at

55-57 see alsd&lwood’s Mot. to Amend, Ex. B1102, 111 (proposed adidinal allegation that

Sullivan “[d]iverfed funds of Professional Sports LLC to Headfirst Baseball LLC and/or
Headfirst Camps LLC, the profits of which Sullivan has wrongfully claimed agwms). The
Court agrees thatlowing Elwood to introduce evidence of the alleged diversion of funds from
Headfirst Professionab Headfirst Baseballnal Headfirst Camps would permit an end-run
around the Court’'s September 2016 opinion denying Elwood’s motion to amend his

counterclaim as untimelySeeHeadfirstBaseball F.Supp.3dat __ , 2016 WL 4574622, at

*6 (concluding that Elwood failed to establish good cause faregjgest tamendhis
counterclainlong after the Court’s scheduling deadlines had passHuerefore, bcause
Elwood relies on the “diversion” evidence to support his claim for damages on hiadiLC
claim, see generallglwood’s Opp’n taPls.” Damages Motat 23—-24, the Court will grant

judgment in favor of the plaintiffs on Elwood’s LLC Act claim.
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V. CONCLUSION
For the foregoing reasorthe Court will grant Sullivan andeadfirst Professional
motion for judgment as to damages, grant in part and deny irleadfirst Professional’s Rule
52 motion, and grant in part and deny in part Elwood’s Rule 52 mbtion.
SO ORDEREDthis 3rd day of March, 2017.

REGGIE B. WALTON
United States District Judge

8 The Court will contemporaneously issue an Order consistent wétivigrinorandum Opinion.
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